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I. IN TRODUCTION-

The. Oregon Association of Defense Counsél (OADC) — a private
association of Oregon iawye'rs who primarily represent defendants in civil cases —
sﬁbmits this friend—of—the-couﬁ brief in 6pposition to plaintiff’s proposed rule of
law: that the “Speéial relationship” exce_ption to the “economic loss” rule applies
whenever the defendant has some interest, however slight, in the financial well-
being of the plaintiff. See Petitioner on Review’s Brief on the Merits (Pet Br) 1.

As discussed below, the proposed rule is both ilI-adv.ised and inconsistent with this

court’s precedents.

~ IL BACKGROUND: THE ECONOMIC LOSS RULE

In Ornita Pacific Corp. v. T rustees of Bronson, 315 Or 1149, 155, 843 P2d

- 890 (1992), this court formulated what has come to be known as the economic-

loss rule: “a negligence claim for the recovery of economic losses caused by .

another must be predicated on some duty of the négligent actor to the injured party

-beyond the common law duty to exercise reasonable care to prevent foreseeable

harm.” As the court explained, the “heightened” duty of care that enables
recovery for negligently-inflicted financial loss arises when the plaintiff and the
defendant are in a “special” relationship — meaning a relationship in which one

party is charged by law with a duty to protect the economic interests of the other.
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Onita, 315 Or at 160-61." Lafer, i Conway v. Pacific University, 324 Or 231,
924 P2d 818 (1996), the court expounded on the special relationship exception to
the general rule against liability for economic loss:
“Another way to characterize the types of relationships in
which a heightened duty of care exists is that the party who owes the
duty has a special responsibility toward the other party. This is so
because the party who was owed the duty effectively has authorized
the party who owes the duty to exercise independent judgment in the
former party’s behalf and in the former party’s interests. In doing
- 50, the party who was owed the duty is placed in a position of
reliance upon the party who owes the duty; that is, because the
former has given responsibility and control over the situation at issue.
to the latter, the former has a right to rely upon the latter to achieve a
desired outcome or resolutlon 7
Id. at 240 (emphasis in original).
- The archetypal “special” relationship is’the one bétween:attor_ﬁey and client.
As Onita explained, “[tThe law imposes a duty of care in the attorney-client
relationship,” which is “to act as a reasonably competent attorney in protecting the
interests of the client,” as opposed to protecting the attorney’s own interests. 315
Or at 160. Indeed, “[t]he attorney generally does not and should not have any

pecuniary interest that is adverse to the client.” Id.

~ Other special relationships include the principal-agent relationship, because

‘agents “have a duty to act with due care and in their principals’ interests.”

Conway, 324 Or at 239 '(citing cases).- The same goes for truétees, who “also owe

' As used here, economic loss refers to “financial losses such as

indebtedness incurred and return of monies paid, as distinguished from damages

for injuries to person or property.” Onita, 315 Or at 1591 6.
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“a heightened duty to act in the best interests of their_beneﬁciéries, as well as a duty
to act in a good faith”; and for liability insurers when they undertake to defend an
insmed, “because the insured effectively relinquishes control over the defense to
the insufer and places the insure&’s potential liabiiity'in the insurer’s hands.” Jd
at 240 (citing cases); see also_Om'z‘a, 315 Or at 161 (citing the same examples).

It’s important to note that _fé[arionsﬁzps create tort duties — when, as noted,
the relationship is “special-.” Contracts don’t create them. Contractual duﬁe_s give
rise to contractual remedies §ﬁly. As explained in Georgetown Realty v. T) he
ﬁome ']ns._ Co.., 313 Or 97, 106, 831 P2d 7 (1992), “[1]f the pIainﬁff’ s claim iS_
based solely on a brgach ofa prox.fision in the céntract, which itself spells out the
party’s obligation, then the remedj normally will be only in contract,.with contract

neasures of damages and contract statutes of limitation.”

Even so, the. confract terms may be useful in determining the nature of the -
pafties’ relatibnship and whether it is spebiél for economic loss purposes. Take,
for example, Conway, which involved a professor’s claim against a university for
the financial loss he Suffefed when he relied upon tﬁe dean’s negligent
misrepresentation théf poor studen‘; evaluations wéuld not affect his prospects for

| attaining tenure. This court “examine[d] all-aspects of the relationship betwéen
Conway and the university, including their employment contract, in order to

- determine whether the university had a special responsibilitj' to exercise

independent judgment én Conway’s behall.” Conway; 324 Or at 241. But the

court took care to “emphasize that, in examining the contract, * * * we do not seek
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to determine whether any contractual obligat_ions on tﬁe university’s part gave rise
to a tort duty to avoid making any negligent misrepresentaﬁons to Conway.
Rather, we must determi_ne whether the terms of the contract create the type of |
relationship that gi\}es rise to such a tort duty.” Id. (emphasis in original). |

| Thus, contract-imposed duties do not themselves give rise to tort liability.

They only help in determining whether the parties’ relationship is one to which a

tort duty attaches. The duty itself arises, if at all, outside of the contract, by

operat;on of law. See Conway, 324 Or at 237 2

> In Conway, this court said:

“In analyzing a relationship between contracting parties that
may give rise to tort liability, it is important to note the distinction
between contract and tort obligations. Obligations specified by the
terms of a contract are ‘based on the manifested intention of the
parties to a bargaining transaction.” * * * QObligations in tort, or
‘duties,” on the other hand, are ‘imposed by law-apart from and
independent of promises made and therefore apart from the
manifested intention of the parties — to avoid injury to others.” * * *
In other words, a contract details the specific obligations that each
party owes the other and, if one party breaches a term of the
contract, that breach will result in contract liability. For tort liability
to be imposed, however, a tort duty must exist ‘independent of the
contract and without reference to the specific terms of the contract.”
* * * That duty in tort does not arise from the terms of the contract,
but from the nature of the parties’ relationship. * * *7

324 Or at 237 (citations omitted; emphasis in original); see also Bennett v.
Farmers Ins. Co., 332 Or 138, 161, 26 P3d 785 (2001) (“the law implies a tort
duty only when [the parties’] relationship is of the type that, by its nature, allows

one party to exercise judgment on the other party’s behalf™).
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I11. DISCUSS.ION '

Plaintiff argues that the “special relatibn_ship” exception to the economic-
loss rule should be expanded to include any refationship in whrich one party, while
acting to further its own intéreéts, also acts, “at least in part,” to further the
interests of the other party. See Pet Br 1. The main problem with that argumént is
that the e.xception, thus expanded, swallows the mle.

Every i)arty to a business relationship has some concern for 'the-iﬁterests of
the.other party, if only to protect its own interests. Relationships usually don’t |
.form- unless bé_th parties stand to gain something. And they usuall_y_\ dbn’t last
unless both do in fact gain. .So neither party is cé'mpletely disinterested in the -
other’s well-being. - When A contracts to sell Widgets to B, he hopes that B will do
.Weﬂ by the product, and t}.ms-.buy moré. And when C agrees to provide a. service
to D, he hOpes that D WiH profit theréby, énd thué continue the relationship.

To be sure, A and C are prdbably looking out for themselv'es;_ first and
foremost. That’s why t_hey are in business, of course. But it can’t be said that A
and C have no interest atail in B and I’s welfare. So if a modicum of intgrest 1S
all it tékes to create a special relationship, as plaintiff proposes, then every
business relationship is special, almost by definition, and the economic-loss rule
disappears into thé special-relationship exception. Financial losses in commercial
dealings will always be actionable in tort, eveﬁ v;fhere, as here, there is no breach

of contract.

439499



The other problem with plaintiff’ s proposed rule is this court’s precede.nts;
they just won’t support it. In Conwajz, as ﬁoted; the plaintiff and. defendant “were
not strangers coming to the bargaining table to negoﬁa‘te a first-time contract.”
324 Or at 241. Instead, “they already were in a contractual employment
relationship.” /d. And, like most employers, the defendant wanted its employee,
th¢ plaintiff, to prosper in that regard. Indeed, the employee handbook that the
defendant gave to the plaintiff stated that “[t]he intent of the tenﬁre policy and
e_mp.loyn.}ént pracfices of Pacific Univ.ersity is to strengthen the Universfty by
iaroviding * ok ok reaé.onable employment security for its i)rofessors.” Id 242-43 n
6. Thus, it can’t be said _that the defendant ir_1 ConWay had 7o interest in the
blaintiff’s economip prosperity — th.at it was not acting, at least in part; to further
_ the plaintiff’s interests as well as its own .Eve“l 5o, this céurt held. that the special-
relationship exception did not apply and, therefore, that the plaintiff could not sue
~ in tort for his econoﬁic losses.

Thaf _ruiing iltustrates what is, in OADC’s View; the key to the test for a
special relationship. A feiationship of that sort does not arise whenever one party
to transaction has some concérn, however slight? for the other party’é ﬁﬁancial
well-being. The relationship is special only when the one party has a duty to put
the other’s interests ahead of its own, as'in the attorney-client, principal—ageﬁt, and
| trustee-beneficiary relationships, discussed above and in Onita, 3‘15 Or at 160-61,
and Conway, 324 Or at 239. What is more, that duty must arise outside of any

contract between the parties — that is, it must arise by operation of law. See

439499



7

Conway, 324 Or at 237 and 243 n 7. 1f, instead, the duty is contract-imposed, then
breach of the duty 1s just a breach of the contract, and contract law, not tort law,
provides the sole remedy. Id; see also Georgetown Realty, 313 Or at 106.°
In surm, it shouldn’t matter, for economic—loés purposes, that the defendant
is écting in part to further the financial interests of the plaintiff. That ié not
-encju_gh to créate a special relationship and thus take the case outside of the rule.
Nor should it matter that the contract requires one party to do something for the
| benefit of the other. Every contract requires that. In fact, every con&act réquireé '
it of both parties. Otherwise there wouldn’t be a contract. If either party could
obtain a benefit from the other Without contréc.ting, without ébligéting ifself in
return,‘.it surely would. Soa special_relationship is not created whenever a party is
contractually obligated to confer some benefit upon the other, such as, in _thi.s |
instance, proyiding timely and accurate financial information. If that were all it
took to create a special relationship then, again, evéry'relatioﬁship would be

special, and the economic-loss rule would lose all effect.

* In this case, of course, plaintiff relies entirely on his contract with
defendants to prove a special relationship. The contract, he argues, obligated
defendants to look out for his financial interests — “principally, * * * to give [him]
timely information about what defendants planned to do and in fact did with
respect to [his] account.” Pet Br 5. And that obligation, the argument continues,
created a special relationship between the parties, which, in turn, imposed
additional tort duties on defendants, thus exposing them to extra-contractual
liability. Id. at 6. In this bootstrap fashion, plaintiff tries to hold defendants liable
for a contract obligation that, according to the jury, they didn’t breach.
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IV. CONCLUSION
The court s'hould reject plaintiff’s proposed rule of law. It should, instead,
reaffirm its prior holdings that economic loss is not actionable in tort unless.the
parties are in a special relationship, and that a special relationship does not exist
unless the defendant owes a dufy, outside of any contraét betweeﬁ the parties, to

put the plaintiff’s financial interests ahead of its own.

- _ o ?ﬂl@%ﬁllly submitted,
- Thomas M. Christ
Cosgrave Vergeer Kester LLP

For Amicus Curiae OADC
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